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Unit-I   Property: Concept, Acquisition, Kinds, Intellectual Property, Definition, 

Concept, Development and Protection of Intellectual Property Rights at 

International Level 

 

 

Introduction -  

 

         The concept of property occupies an important place in human life because it is 

practically impossible to live without the use of material object which constitutes the 

subject matter of property.  Property may be classified into corporeal and incorporeal 

property, movable and immovable property, real and personal property, public and 

private property.  
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Concept of Property – 
 

The concept of property occupies an important place in human life, because it is 

virtually impossible to live without the use of material objects which constitute the subject-

matter of property. What is property? You might think you know what property is but 

surprisingly it is a difficult thing to describe adequately. Things like Books, Money, Pen, 

Computer, Cricket ball, Football, Clothes. All of these things are what most people think is 

their ’property’ and what people ’own.’ For lawyers these are inexact descriptions of what 

in law is the relationship that exists between a person and things or land. The lay person’s 

view of what is property is acceptable and understandable in most contexts as there is 

usually no need to be more precise. But if the purpose is to analyse the nature of the 

property relationship in a legal context these categories may be inadequate. This is 

especially true when one attempts to apply legal definitions in a commercial context. We 

will be looking at ’property’ in two contexts: as a noun i.e. "my property includes the 

following" and when describing the legal relationship existing between a person and a 

thing or land i.e. "i have property in that land. 

 
  
Meaning of Property - 

    

The term property is derived from the Latin word 'properietate' and the French 

equivalent 'proprius' which means a thing owned. The concept of property and ownership 

are very closely related to each other. The term Property is not a Term of Art. It has been 

used in a variety of senses. In its widest sense, Property includes all the legal rights of a 

Person of whatever description. In the narrower sense, the term property signifies only the 

proprietary rights whether in rem or personam and having economic value. They exclude 

the personal right like life, liberty. In another sense, the term property includes only those 

rights which are both proprietary and real. 
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Definition of Property - 

 
Salmond- 

 
According to Salmond “The law of property shall only mean the proprietary rights in 

rem”. i.e. they are those which are available against the whole world at large. 

 

Bentham- -  

According to Bentham "property is nothing more than the basis of s certain expectation 

of deriving thereafter certain advantages by a thing the reason of the relation in which we 

stand towards it. There is no image, no visible lineament which can property the relation 

that constitutes property. It belongs not to physics, but to metaphysics. It is altogether a 

conception of Mind. To it, all or any of these physical circumstances failed to assist in 

conveying the idea of property." 

 

Locke- - 

       According to Locke, " Every man has a property in his own person." every individual 

has the right to preserve his property, that is his wife, liberty and estate." 

 

Austin- -  

      According to Austin, the term property is sometimes used to denote the greatest right of 

enjoyment known as to law excluding servitudes. Sometimes, life interests are described as 

property.  Even servitudes are described as property in the sense that there is a legal title 

to them. Sometimes property means the whole of the assets of a man including both the 

right in rem and right in personam. 

 

THE SUPREME COURT’S VIEW 

“The right of property guaranteed by Article 19(1) (f) means that rights which by 

themselves and taken independently, are capable of being acquired, held or disposed of as 

property". (Indian Constitution, 1950, Articles (i) (f) and 31(2)) 

In the case of Cormer HER Vs. Lakhsmindira, AIR1954, SC 282  it was observed “there is no 

reason why the word 'property' as used in article 19(1) (f) of the constitution should not given 
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a liberal and wide connotation, and should not be extended to those well recognized types of 

interests which have the insignia and characteristic of proprietary right". 

In the another case (State of West Bengal Vs. Subodh Gopal (1954) SCR 587) it was said 

that “property” in article 31 “must be understood both in corporeal sense as having reference 

to all those specific things that are susceptible to private appropriation and enjoyment as well 

as in its judicial or legal sense of a bundle of rights which the owner can exercise under the 

municipal law with respect to the user and enjoyment of those things to the exclusion of all 

others ”. 

In a recent case (R.C. Cooper Vs. Union of India, AIR 1970, SC 564) the following definition 

of property has been quoted "property means the highest right a man can have to anything 

being that right which one has to lands or tenements, goods or chattels which does not 

depend on another’s courtesy. It includes ownership, estates and interests in corporeal things, 

and also rights such as trade-marks, copyrights, patents and even right 'in personam’ capable 

of transfer or transmission, such as debts, and signifies a beneficial right to or a thing 

considered as having a money value, especially with reference to transfer or succession, and of 

their capacity of being injured”. 

 
Kinds of Property -  
 

       Property is essentially of two kinds Corporeal Property and Incorporeal Property. 

Corporeal Property can be further divided into Movable and Immovable Property and real 

and personal property. Incorporeal property is of two kinds-in re propria and rights in re 

aliena or encumbrances. 

 

1) Corporeal and Incorporeal Property -  

(I) Corporeal Property –  

Corporeal property is the right of ownership in material things. Corporeal property is 

always visible and tangible. Corporeal property can be perceived by senses. It can be seen 

or touched. Corporeal property may be divided into two classes- 

1. Movable property and Immovable property 

2. Real property and Personal property 
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(II) Incorporeal Property -  

Incorporeal property also called as intellectual or conventional property. It includes 

all those valuable interests which are protected by law. Incorporeal property is intangible. 

It cannot be perceived by Senses.  Examples - Patents, Copyrights, Trademarks etc.  

Incorporeal property is divided into two classes-  

(a) Jura in re propria Over Material things (for example patents, copyrights, trademarks 

etc)  

(b) Jura in re Aliena encumbrances, whether over material or immaterial things, for 

example, Lease, Mortgages and Servitude etc. 

 

1. Movable property: 

The definition of movable property is given differently in many acts. Some of the 

definitions areas follows:  

Section 3 (36) of the General Clauses Act defines movable property as:'Movable property 

shall mean property of every description, except immovable property." 

Section 2 (9) of the Registration Act, 1908 defines property as :'Moveable property' 

includes standing timber, growing crops and grass, fruit upon and juice intrees, and 

property of every other description, except immovable property."  

Section 22 of IPC defines property as: The words “moveable property” is intended to 

include corporeal property of every description, except land and things attached to the 

earth or permanently fastened to anything, which is attached to the earth. Things attached 

to the land may become moveable property by severance from the earth. For example Cart–

loaded of earth, or stones quarried and carried away from the land become movable 

property. 
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2. Immovable property  

The Term "Immovable Property" occurs in various Central Acts. However none of those 

Acts conclusively define this term. The most important act which deals with immovable 

property is the Transfer of Property Act (T.P.Act). Even in the T.P. Act this term is defined 

in exclusive terminology. 

i. According to Section 3 of that Act, "Immovable Property" does not include 

standing timber, growing crops or grass. Thus, the term is defined in the Act by 

excluding certain things."Buildings" constitute immovable property and 

machinery, if embedded in the building for the beneficial use thereof, must be 

deemed to be a part of the building and the land on which the building is 

situated.  

ii. As per Section 3(26) of the General Clauses Act 1897, "immovable property" 

"shall include land, benefits to arise out of land and things attached to the earth, 

or permanently fastened to anything attached to the earth". This definition of 

immovable property is also not exhaustive; 

iii. Section 2(6) of The Registration Act,1908 defines "Immovable Property" as 

under:"Immovable Property includes land, building, hereditary allowances, 

rights to ways, lights, ferries, fisheries or any other benefit to arise out of land, 

and things attached to the earth or permanently fastened to anything which is 

attached to the earth but not standing timber, growing crops nor grass". 

iv. The term "Immovable Property" is defined in other Acts for the purpose of those 

Acts. As per Section 269UA(d) of the Income Tax Act, 1961, Immovable Property 

is defined as under :a. Any land or any building or part of a building, and 

includes, where any land or any building or part of a building is to be transferred 

together with any machinery, plant, furniture, fittings or other things, such 

machinery, plant, furniture, fittings and other things also. Any rights in or with 

respect to any land or any building or part of building (whether or not including 

any machinery, plant, furniture, fittings or other things therein) which has been 

constructed or which is to be constructed, accruing or arising from any 

transaction (whether byway of becoming a member of, or acquiring shares in, a 
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co-operative society, or other association of persons or by way of any agreement 

or any arrangement of whatever nature, not being a transaction by way of sale, 

exchange or lease of such land, building or part of a building. 

 

 

3) Real and Personal Property -  

In English law, the property has been divided into the real and personal property. 

This division is identical to a great extent with that of immovable or movable. The division 

into real and personal is not based on any logical principle but is a result of the course of 

legal development in England.  

a) Real property -  

The real property includes all rights over land with such additions and exceptions, as the 

law has deemed fit.  

b) Personal property -  

The law of personal property includes all other proprietary rights whether they are in rem 

or in personam.  

4) Public property and private property -  

Having regard ownership property is either public or private -  

(a) Public property-  

Public property is that owned by the public as such in some governmental capacity. Public 

property is used as a designation of which are Public Juris and therefore, are considered as 

being owned by the public. The entire state or the community and not restricted to the 

domain of private person or that which belongs to a state or political constituents like 

provinces etc.  

(b) Private property -  

The private property is that which is owned by an individual or some other private person. 
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Acquisition of  Property: 

Acquisition is the process of gaining ownership or control of real property or an 

interest in real property. An easement is an interest in real property that affords a 

person the right to make limited use of another person's real property. 

 

Modes of Acquisition of Property-  

According to Salmond, there are four kinds of acquisition of property those are 

possession, prescription, agreement and inheritance.  

I) Possession -  

A possession is the objective realization of ownership Possession means Physical Control 

over a thing or an object. It is Prima facie evidence of ownership. The property which 

belongs to no one i.e. Res nullius, belongs to the first possessor of it and he acquires a valid 

title to it against the world. A property which is already in possession of someone else, 

when acquired by possession, gives a good title to the possessor against all third persons 

except the true owner. Even as against the true owner, the possessor is entitled to maintain 

his possession until evicted in due course by law. In such a case of adverse possession, 

there are in fact two owners the ownership of one is absolute and perfect, while that of the 

other is relative and imperfect and often called possessory ownership by reason of its 

origin possession.  

If a possessory owner is deprived of its possession by a person who is other than the true 

owner, he has the right to recover possession of the same.  

If Property belongs to nobody, the person who captures and possesses it has a good title 

against the whole world. In this way, the birds of the air and the fish of the sea are the 

property of that person who first catches them.  

II) Prescription -  

According to Salmond: "Prescription may be defined as the effect of lapse of time in 

creating and destroying rights; it is the operation of time as a vestitive fact. Prescriptions 

are of two kinds-Positive or acquisitive prescription and negative or extinctive 

prescription.  

(a) Positive or Acquisitive Prescription  
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Positive Prescription means the creation of a right by the lapse of time. For example, right 

of way is acquired by continued de facto use of it, undisputedly and openly for a period 

Prescribed by law. Under Indian Easement Act, this period is 20 years.  

(b) Negative or Extinctive Prescription.  

Negative prescription is the destruction of a right by the lapse of time. Example, the 

right to sue for non-payment of a debt within a prescribed period is extinguished after 

the lapse of that Period. In India, limitation Act prescribes three years period for 

extinction of the right. 

III) Agreement -  

Property may also be acquired by agreement which is enforceable by law. The owner of a 

right can transfer his rights in property to another with or without consideration. If it is for 

consideration it is called a sale and if it is without consideration it is called a gift. It is one of 

the important principles of law based on the Maxim "Nemo dat quad habet legime', that is 

no one can convey a better title than he himself has, as a general rule.  

According to Paton, an agreement is an expression by two or more persons communicated 

each other to the other of a common intention to affect the legal relation between them.  

An agreement has four essential elements which are as follows -  

1) There should be two or more parties to an agreement  

2) Mutual consent of the parties  

3) It should be communicated;  

4) There should be common intention to affect the legal relationship  

IV) Inheritance  

Another method of acquiring property is by means of inheritance. When a person dies 

certain rights survive him and pass on to his heirs and successors. There are others which 

die with him. Those rights which survive him are called heritable or inheritable rights. 

Those rights which do not survive him are called un-inheritable rights. Proprietary rights 

are inheritable as they possess value. Personal rights are not inheritable as they constitute 

merely his status. However, there are certain exceptions to the general rule. Personal right 

may not die in case of hereditary titles. Proprietary rights maybe un-heritable in the case of 

lease for the life of lessee only or in case of joint ownership.  

Succession of the property of a person may be either tested it or it may be 

intestate i.e. by means of a will or without a will. If the deceased has made a will, 
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then succession would take place according to the term to the will. But if there is 

not will, then succession will take place by the operation of law which is known as 

non-testamentary succession. In case there are no heirs of the deceased, his 

property shall go to the State. 

 
 

Intellectual property: 
 

Introduction: 
 
Intellectual property is a term referring to a number of distinct types of  creations 

of the mind for which property rights are recognized—and the corresponding 

fields of law. 

Property does not just comprise of tangible things like houses, cars, furniture, 

currency, investments etc and such assets are not the only kind that can be 

protected by law. There are many other forms of intangible property known as 

intellectual property that have been recognized under the law and granted 

protection against infringement. 

Intellectual Property (IP) has emerged as an important discipline in the study of 

commercial laws. There are several theories underlying the relevance of IP law in 

modern industrial societies driven by private investments in innovation and 

entrepreneurship. However, one unifying factor is that IP protects and encourages 

differentiation. Differentiation allows markets to solve new problems or old 

problems in a new way. Thus differentiated knowledge embodying products or 

services are subject matter of IP protection. The legal protection of IP is rooted in 

the philosophy to property rights as one of most efficient instrument (having 

partial basis in natural law or statute- based) in production and consumption of 

goods and services. Intellectual property is essentially driven by rights and 

remedies based system that aligns with traditional notions of property to a large 

extent, but has turned into a malleable tool which is influenced by nature of 

technology, temporality, territoriality, and most importantly, public policy. While 

there is no single definition of IP, the World Intellectual Property Organisation 

constructs it as “the legal rights which result from intellectual activity in the 

industrial, scientific, literary and artistic fields.” 
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The primary theme underpinning the intellectual property regime is protection of 

certain forms of innovation and creativity. Without intellectual property protection, 

creators face the risk of market failure due to free-riding of their innovations and 

creations and an eventual loss of incentive to produce further. IPRs are the means 

of incentivizing innovation and creation as a form of protection against the risk of 

market failure. 

Similarly, without an intellectual property regime, consumers are at risk of facing 

information asymmetry in the form of unfair trade practices, deceptive techniques, 

and confusing sources of origin of a product or a service. Intellectual property 

protects consumers against information asymmetry. 

 

Development of Intellectual Property Rights: 

IPR is not a new concept. It is believed that IPR initially started in North Italy during 

the Renaissance era. In 1474, Venice issued a law regulating patents protection that 

granted an exclusive right for the owner. The copyright dates back to 1440 A.D. when 

Johannes Gutenberg invented the printing press with replaceable/moveable wooden or 

metal letters. Late in the 19th century, a number of countries felt the necessity of laying 

down laws regulating IPR. Globally, two conventions constituting the basis for IPR system 

worldwide had been signed; Paris Convention for the Protection of Industrial Property 

(1883) Berne Convention for the Protection of Literary and Artistic Works (1886). 

Development of Intellectual Property Rights in India 

The western development of intellectual property law profoundly influenced the 

development of intellectual property rights in India. East India Company extended to India 

the English Copyright Act of 1872. In 1911 the law of copyright was codified in England 

through legislations like the Copyright Act 1911, the Imperial Copyright Act 1911. These 

legislations were the ‘Law in force’ in the Indian Territory. The Indian Copyright Act of 

1914 was a modified version of the British Copyright Act of 1911. Some of the important 

provisions of the act were (i) the registration of the authors work was not necessary (ii)the 

authors’ right came into existence as soon as the work was created (iii) protection was 

given not to ideas but to the material forms in which the work was expressed (iv) only 

original works attracted the protection of copyright law although the general principle 
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applied was that all laws which put a restraint upon human activity and enterprise 

construed in a reasonable and generous spirit. (v) The term of copyright protection was 

fixed as the lifetime of the author and 25 years of his death. The Act of 1914 prescribed 

penalties for infringement of copyright which was not considered a criminal offence. With a 

view to consolidating and amending the old laws, the copyright Act was reenacted in 1957. 

The salient provision of the act of 1957were: 

1. Establishment of the copyright board; 

2. Expansion of definition of copyright; 

3. right of the author to reacquire his right after 7 years but before expiry of 10 years of 

assignment. 

4. Issue of license to a library to make copy of any books; 

5. Regulation of the activities of the performing arts societies including the fees or royalties 

charged. 

The Concept of Intellectual Property 

Intellectual property, very broadly, means the legal property which results from 

intellectual activity in the industrial, scientific and artistic fields. Countries have laws to 

protect intellectual property for two main reasons. One is to give statutory expression to 

the moral and economic rights of creators in their creations and such rights of the public in 

access to those creations. The second is to promote, as a deliberate act of government 

policy, creativity and the dissemination and application of its results and to encourage fair 

trading which would contribute to economic and social development. 

Generally speaking, IP law aims at safeguarding creators and other producers of 

intellectual goods and services by granting them certain time- limited rights to control the 

use made of those productions. These rights do not apply to the physical object in which 

the creation may be embodied but instead to the intellectual creation as such. IP is 

traditionally divided into two branches: “industrial property and copyright”. The 

convention establishing the World Intellectual Property Organization (WIPO), concluded in 

Stockholm on July 14, 1967 (Art. 2(viii) provides that “intellectual property shall include 

rights relating to: 

1) literary, artistic and scientific works: 

2) performances of performing artists, phonograms and broadcasts; 
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3) inventions in all fields of human behaviour; 

4) scientific discoveries; 

5) industrial designs; 

6) trademarks, service marks, and commercial names and designations; 

7) protection against unfair competition and all other rights resulting from intellectual 

activity in industrial scientific, literary or artistic fields”. 

 

Definition of Intellectual Property (IP): 

Intellectual-property can be characterized as the property in ideas or their 

expression. it is a creation of mind. For example- A technological innovation, A poem, 

or A design. it protects the rights of individuals and businesses who have transformed 

their ideas into property by granting rights to the owners of those properties.  

Classification of Intellectual Property  

As discussed earlier, Industrial Property and Copyright are the two components 

constituting intellectual property. The reason for this differentiation can be traced back to 

history where copyright was associated with works of authorial creativity. As a form of 

intellectual property, copyright is considered to be an expression of the author’s own 

personality, and therefore, distinct from trade & commerce.  

On the other hand, creativity expressed through technical innovations, industrial designs, 

names and marks distinguishing business entities, and marks signifying geographical 

origins of a product is related to trade & industry and that is why these forms of intellectual 

property are known as industrial property.  

Apart from this, certain sui-generis, one-of-their-kind legislations also protect certain forms 

of creativity not sufficiently protected by the existing legislation on patents, trademarks, 

copyright, industrial designs, or geographical indications. Plant varieties and Layout-

Designs of integrated circuits are protected by these indigenous statutes, known as sui-

generis system of protection.  

Intellectual property is divided into two categories: 

Industrial Property includes patents for inventions, trademarks, industrial designs and 

geographical indications. 

Copyright covers literary works (such as novels, poems and plays), films, music, artistic 

works, etc. (e.g., drawings, paintings, photographs and sculptures) and architectural design. 
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Rights related to copyright include those of performing artists in their performances, 

Producers of phonograms in their recordings, and broadcasters in their radio and 

television programs. 

 

What are intellectual property rights? 

Intellectual property rights are like any other property right. They allow creators, or 

owners, of patents, trademarks or copyrighted works to benefit from their own work or 

investment in a creation. These rights are outlined in Article 27 of the Universal 

Declaration of Human Rights, which provides for the right to benefit from the protection of 

moral and material interests resulting from authorship of scientific, literary or artistic 

productions. The importance of intellectual property was first recognized in the Paris 

Convention for the Protection of Industrial Property (1883) and the Berne Convention for 

the Protection of Literary and Artistic Works (1886). Both treaties are administered by the 

World Intellectual Property Organization (WIPO). 

 

Why protect intellectual property? 

There are several compelling reasons. First, the progress and well-being of 

humanity rest on its capacity to create and invent new works in the areas of technology and 

culture. Second, the legal protection of new creations encourages the commitment of 

additional resources for further innovation. Third, the promotion and protection of 

intellectual property spurs economic growth, creates new jobs and industries, and 

enhances the quality and enjoyment of life. An efficient and equitable intellectual property 

system can help all countries to realize intellectual property’s potential as a catalyst for 

economic development and social and cultural well-being. The intellectual property system 

helps strike a balance between the interests of innovators and the public interest, 

providing an environment in which creativity and invention can flourish, for the benefit of 

all. 

 

Rationale of Intellectual Property Protection: 

Intellectual Property is the property created by the intellect of human mind. 

Intellectual Property is a nonphysical property which stems from, or is identified as, 

and whose value is based upon some idea. Intellectual property encompasses the 
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protection offered by the legal regimes of various patent, copyright, trademark, 

designs and trade secrets. Grant of intellectual property is a mode of providing 

incentive to the inventor of his invention. Further, incentive in the form of temporary 

monopoly rights encourages inventor to disclose his invention to the public. Moreover, 

intellectual property rights helps in greater commercialization of inventions. 

(ckSf)d lEink laj{k.k dk vkSfpR;% ckSf)d lEink ekuo eu dh cqf) }kjk cukbZ x;h lEifr gSA ckSf)d 

lEink ,d xSj&HkkSfrd lEifr dh mit gS ;k bl :i esa igpkuh tkrh gS vkSj ftldk ewY; fdlh 

fopkj ij vk/kkfjr gSA ckSf)d lEink ds vUrxZr fofHkUu isVsaV] dkWihjkbV] O;kij fpUg] fMtkbu vkSj 

O;kikj jgL;ksa dks iz’kklu }kjk oS/kkfud lqj{kk nh x;h gSA ckSf)d lEink dk vuqnku muds vkfo"dkjd 

ds vkfo"dkj dks izksRlkgu iznku djus dk ,d lk/ku@ek/;e gSA blds vykok] vLFkk;h ,dkf/kdkj 

vf/kdkjksa ds :i esa izksRlkgu vkfo"dkjd dks vius vkfo"dkj dk turk ds le{k izn’kZu@[kqyklk djus 

ds fy, izksRlkfgr djrk gSA blds vfrfjDr] ckSf)d lEink vf/kdkj vkfo"dkjksa ds vf/kd O;olk;hdj.k 

esa lgk;d fl) gksrk gSA) 

 
 

Important international conventions related to IPRs: 

1- Paris Conventions for the protection of Industrial Property, 1883 

2- Berne Convention for the protection of literary and artistic works, 1886 

3- International Union for the Protection of new varieties of plants, 1961(UPOV, 

1961) 

4- Patents Cooperation Treaty (PCT) 

5-Trade-Related Aspects of Intellectual Property Rights (TRIPS). TRIPS agreement is 

one of the fifteenth agreements listed in Annexure -I of the Marrakesh establishing 

World Trade Organization (WTO, 1 January, 1995). 

6- (BIRPI, 1893) The United International Bureaux for the Protection of Intellectual 

Property was an international organization. It was set up in 1893 to administer the 

Berne Convention for the Protection of Literary and Artistic Works and the Paris 

Convention for the Protection of Industrial Property. (Paris and Berne Conventions 

merged into BIRPI). BIRPI- The United International Bureau for the protection of 

intellectual property. BIRPI is the Predecessor of the WIPO (world intellectual 

property organization) 

7- World Intellectual Property Organization (WIPO, 1970). 
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बौद्धिक-संऩदा को द्धिचारों या उनकी अभिव्यक्ति में संऩक्ति के रूऩ में चचत्रिि ककया जा सकिा है। 

यह मन की रचना है। उदाहरण के भऱए- एक िकनीकी निाचार, एक कद्धििा, या एक डडजाइन। 
यह उन संऩक्तियों के माभऱकों को अचधकार देकर उन व्यक्तियों और व्यिसायों के अचधकारों की 
रऺा करिा है क्जन्होंने अऩने द्धिचारों को संऩक्ति में बदऱ ददया है। 

बौद्धिक-संऩदा को ननम्नभऱखिि चार शे्रखणयों में िर्गीकृि ककया जा सकिा है- 

1- निाचारों के भऱए ऩेटेंट 

2- सादहक्तयक कायों के भऱए कॉऩीराइट। 

3- टे्रडमाकक  और 

4- व्याऩार 

 

IPRs से संबंचधि महतिऩूणक सम्मेऱन: 
 

1- औद्योचर्गक संऩक्ति के संरऺण के भऱए ऩेररस सम्मेऱन, 1883 

2- सादहक्तयक और कऱातमक कायों की सुरऺा के भऱए बनक कन्िेंशन, 1886 

3- ऩौधों की नई ककस्मों के संरऺण के भऱए अिंराकष्ट्ट्रीय संघ, 1961 (UPOV, 1961) 

4- ऩेटेंट सहयोर्ग संचध (ऩीसीटी) 
5-द्धिश्ि व्याऩार संर्गठन, 1 जनिरी, 1995 

बौद्धिक संऩदा अचधकारों के व्याऩार-संबंचधि ऩहऱू। (दट्रप्स) समझौिा डब्ल्यूटीओ की स्थाऩना 
करने िाऱे मारकेश के अनुबंध -I में सूचीबि ऩंद्रह समझौिों में से एक है। 

6-1967- ऩेररस सम्मेऱन, 1967 दट्रप्स का अभिन्न अरं्ग है। 
7-1893- BIRPI - बौद्धिक संऩदा संरऺण के भऱए संयुति अिंराकष्ट्ट्रीय ब्लयूरो एक अिंरराष्ट्ट्रीय संर्गठन 

था। इसे 1893 में सादहतय और कऱातमक कायों के संरऺण के भऱए बनक कन्िेंशन और औद्योचर्गक 

संऩक्ति के संरऺण के भऱए ऩेररस कन्िेंशन के भऱए स्थाद्धऩि ककया र्गया था। 
8-BIRPI- बौद्धिक संऩदा के संरऺण के भऱए संयुति अिंराकष्ट्ट्रीय ब्लयूरो। 
9-BIRPI WIPO का ऩूिकििी है (द्धिश्ि बौद्धिक संऩदा संर्गठन, 1967) 
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COPYRIGHT- 

Introduction: 

Internationally the awareness has come only in the 19th century for the protection 

of copyright, Through the statues. In 1886 there came the Berne Convention which 

came to be amended many times in 1896, 1908, 1914 and 1948. The United Nations 

Educational, Scientific and Cultural Organization (UNESCO) adopted the Universal 

Copyright Convention in 1952 (UCC 6th September, 1952 Geneva Switzerland and came 

into force 16th September, 1955). The World Intellectual Property Organization 

(WIPO) also established to protect intellectual property rights universally.  

¼ ½

¼;wlhlh½

¼ ½

 

In India we had the 1847 British statute on copyright which provided copyright protection 

for lifetime of the author plus 7 years after the death of the author, with 42 years as the 

maximum period of protection.  

 

The Copyright Act, 1914 in India was largely modeled after the 1911 British Copyright Act. 

The 1914 Act continued to govern the Copyright system in India with minor amendments 

and modifications until the enactment of the 1957 Act and its adoption in January, 1958. 
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Independent India enacted the first Copyright Act, 1957 on the lines of Berne Convention. 

With subsequent amendments in 1883, 1994, and 1999 to harmonies with the Rome 

Convention 1961and the obligations under the TRIPS Agreement. The 1957 Act underwent 

the most significant amendment in the year 2012 to incorporate the provisions for protecting 

copyright in the context of digital space and to meet WIPO Copyright Treaty (WCT) and 

The WIPO Performances and Phonograms Treaties (WPPT). 

 

The Copyright Act, 1957 was again amended in 2017 to reflect the changes made by the 

Finance Act of 2017 with the Copyright (Amendment) Rules, 2016 administer the present 

day Copyright system in India. 

# WCT- The World Intellectual Property Organization Copyright Treaty is an 

international treaty on copyright law adopted by the member states of the World 

Intellectual Property Organization in 1996. (Signed -20 December, 1996 and effective 6 

March, 2002). 

# 

# WPPT- The WIPO Performances and Phonograms Treaty (or WPPT) is an international 

treaty signed by the member states of the World Intellectual Property Organization.( 

adopted in Geneva on 20 December 1996 and It came into effect on 20 May 2002)  
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# 

 

 

 

THE COPYRIGH ACT, 1957 (Act No. 14 of 1957 (whole of 

India w.e.f.21.01.1958 enactment date 4
th

 June, 1957) 

Preamble: This act is to amend and consolidate the law relating to copyrights. 

izfrfyI;kf/kdkj ls lac) fof/k dks la’kksf/kr vkSj lesfdr djus ds fy, fof/kA  

The whole of the act, can be divided into 15 chapters with 79 sections which can be 

charted as follows- 

 

Chapter   Section    Title  

1    1-8   Preliminary 

2    9-12   Copyright office and copyright Board   

       

3    13-16   Copyright  

4    17-21   Ownership of copyright and rights of the owner  

        

5    22-29   Term of copyright  

6    30-32B  Licenses  

7    33-36A  Copyright Societies  

8    37-39A Rights of broadcasting organization and of performers  

       

9    40-43   International Copyright  

10   44-50A Registration of copyright  

11   51-53A Infringement of copyright  

12   54-62   Civil Remedies   

13   63-70   Offences  

14   71-73   Appeals  

15   74-79   Miscellaneous  
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Chapter- 1 -Preliminary, section 1 to 8 (v/;k;&1& izkjafHkd] /kkjk 1 ls 8 rd):-  

 

Section  /kkjk   Title 'kh"kZd  

1 Title and Extent laf{kIr uke ,oa foLrkj] 

2 Interpretation fuoZpu [k.M%  

3 Meaning izdk’ku dk vFkZ& 

4 No publication d`fr dks dc izdkf’kr ;k lkoZtfud :i ls 

izLrqr ugha lek>k tk,xk& 

5 1
st
 Publication in India d`fr dks dc Hkkjr esa igys izdkf’kr 

le>k tk,xk& 

6 Disputes by copyright board dfri; fooknksa dk 

izfrfyI;f/kdkj cksMZ }kjk fofu’p; fd;k tkuk 

7 Extension of Nationality of Author tgka vizdkf’kr d`fr dk 

jpukdky dkQh foLr̀r gS ogka jpf;rk dh jk"Vªh;rk 

8 Domicile of Corporation  fuxeksa dk vf/kokl& 

 

 

Title and Extent (Section 1) (laf{kIr uke ,oa foLrkj] /kkjk 1):-  

It has come into force from 21-01-1958 and the insertions that were put by the amendment 

act of 2012(27 of 2012) have come into force on 21-06-2012, though the different 

amendments have come into effect on the dates as stated in those amendments acts. 

(21 tuojh] 1958 dks ;g ykxq gqvk ftldk foLrkj lafo/kku esa ifjHkkf"kRk Hkkjr ;Fkk lEiw.kZ Hkkjr ij gSA 

blesa dqN izfof"V;ka la’kksf/kr vf/kfu;e 2012 }kjk Mkys  x;s tks fd 21-06-2012 ls izHkko esa gSA blds 

vfrfjDr fHkUu izdkj ds la’kks/ku ml rkjh[k ls izHkkoh gksrk gS tks fd la’kksf/kr vf/kfu;e esa mYysf[kr 

gksrk gSA) 

Copyrights act deals with the prevention of copyright of physical material in the field of 

literature and artistic (art), protecting the author and artists alike from the illegal 

reproduction of their work. 
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 This act inspires and encourages the creation of original work and their 

monopolizing the inventors, to reap financial and other advantages, for their own as well the 

legal heirs, assigns etc at least for some period. 

(;g vf/kfu;e lkfgR; vkSj dyk ds {ks= esa HkkSfrd lkexzh ds dkWihjkbV dh jksdFkke ls lacaf/kr gS] tks 

fd ys[kd vkSj dykdkjksa dks muds }kjk jfpr ;k lEikfnr dk;Z ds voS/k :i ls iqu% mRiknu ls lqj{kk 

iznku djrk gSA ;g vf/kfu;e ewy dk;ksZ ds fuekZ.k vkSj muds vkfo"dkjdksa dks muds ,dkf/kdkj dks izsfjr 

,oa izksRlkfgr djrs gSa] tks fd Lo;a ds lkFk &lkFk fof/kd mRrjkf/kdkfj;ksa ds fy, foRrh; vkSj vU; ykHkksa 

vkfn de ls de dqN vof/k ds fy, fuf’p; gh iznku djrh gSA) 

 

Interpretation clause (section-2):  

This section defines as many as 37 words giving them specific meanings with which they 

are used throughout the Act unless the context otherwise requires.  

(fuoZpu [k.M% ;g /kkjk mu 37 'kCnksa dks ifjHkkf"kr djrk gS tks fd mUgsa fof’k"V vFkZ nsrs gSa ftlds lkFk 

mudk mi;ksx iwjs vf/kfu;e esa fd;k tkrk gS tcrd fd lanHkZ ds fy, vU;Fkk vko’;drk u gksA) 

 

However, certain terms are defined here only. 

 

S.N. Terms Particulars 

1.  Calendar Year  

2.  Composer laxhrdkj  

3.  Computer  

4.  Computer program  

5.  Delivery okd~ izLrqrh  

6.  Engraving mRdh.kZu  

7.  Indian work Hkkjrh; d`fr  

8.  Lecture O;k[;ku  

9.  Literary work   

10.  Musical work laxhrkRed 

d`fr  

 

11.  Producer fuekZrk   

12.  Reprography   

13.  Rights management 

information 

 

14.  Visual recording   

15.  Stand recording   

16.  Work of joint 

authorship la;qDr ys[kdksa 

dh d̀fr 

 

17.  ALL OTHER TERMS ARE DEFINED WHERE EVER THEY HAVE 

OCCURRED. (vU; lHkh 'kCn tgka Hkh mi;ksx gqvk gS ogha ifjHkkf"kr gSA ) 
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Meaning of the word ‘Publication’ (Section-3) “Publication” is taken to mean to make a 

work available to the public. This availability may be in either of the two ways- 

i. Issue of the copy to the public or ii. Communicating the work to the public. 

 Note- It shall always be a question of fact as to whether the work is so issued “to the 

public” and what number of the people will constitute a public. It shall depend upon which 

work the publication is. It may also be kept in mind, issue to the public is important; hence 

private circulation not a publication. 

( izdk’ku dk vFkZ& izdk’ku ls vk’k; turk dks dksbZ d`fr ;k izfr;ka miyC/k djkus ls gSA ;g nksuksa esa 

ls fdlh ,d ek/;e ls gks ldrh gS& turk dks d`fr dh izfr;ka nsdj] ;k turk dks d`fr dh lalwpuk 

miyC/k djok djA  

uksV&;g ges’kk rF; dk iz’u gksxk fd tSlk fd d`fr ^turk ds fy,^ tkjh fd;k x;k gS vkSj turk dk 

xBu djus ds fy, fdrus O;fDr;ksa dh la[;k gksxhA ;g fuHkZj djsxk fd izdk’ku fdl d`fr dk gSA ;g 

Hkh /;ku esa j[kk tk ldrk gS fd turk dks tkjh egRiw.kZ gS] blfy, futh izpyu izdk’ku ugha gSA ) 

No publication or performance in public (Section-4)- This section states when the 

publication or performance is in public, it is not a publication or performance in public, if it 

is without the licence of the owner, but in case it is an infringement then these acts shall 

amount to the publication and performance in public. 

( d`fr dks dc izdkf’kr ;k lkoZtfud :i ls izLrqr ugha lek>k tk,xk& /kkjk 4 ;g crkrh gS fd dc 

izdk’ku vkSj izn’kZu lkoZtfud gS] ;g izdk’ku ;k izn’kZu lkoZtfud :i ls ugha ekuh tk,xh] ;fn ;g 

Lokeh dh vuqefr ds fcuk ml fLFkfr ds vykok ftlesa izfrfyI;kf/kdkj ds mYya?ku ls lacaf/kr gks] 

lkoZtfud :i ls izdkf’kr ;k izLrqr@iznf’kZr ugha le>k tk,xkA) 

First publication in India (Section-5)- This section deals with two cases which can be dealt 

with as under:  

(d`fr dks dc Hkkjr esa igys izdkf’kr le>k tk,xk& ;g [k.M nks ifjfLFkfr;ksa ls lacaf/kr gS tks fd bl 

izdkj gS&)  

The publication may be in India or beyond India, or simultaneously in both, then when it 

should be taken as a first publication. This is replied by this section. 

(Hkkjr esa ;k Hkkjr ds ckgj ;k nksuksa esa ,d lkFk izdkf’kr d`fr dks dc izFke ckj izdkf’kr le>k 

tk,xkAbldk mRrj bl /kkjk esa fn;k x;k gSA) 

 The first rule is when a work is published in India and simultaneously in other 

country then the first publication shall be the date of the publication in India, unless such 

other country provides a shorter term of copyright for such work. 
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(igyk fu;e ;g fd tc dksbZ Hkkjr esa vkSj lkFk gh lkFk vU; ns’k esa Hkh izdkf’kr gksrk gS rc igyk 

izdk’ku Hkkjr esa izdk’ku dh frfFk gksxh] tc rd fd ml fons’kh ns’k us tgka lkFk&lkFk d`fr izdkf’kr 

gqbZ gks izfrfyI;kf/kdkj dh y?kqRrj vof/k micaf/kr ugha dh gksA) 

 However, if it is shown for such a work in India it was earlier in a foreign country 

then the Act rules that we cannot say the work was first published in India. 

(gkykafd] ;fn bl rjg dh d`fr dks Hkkjr esa fn[kk;k tkrk gS tks fd igys ,d fons’kh ns’k esa Fkk rks 

fQj bl vf/kfu;e ds fu;ekuqlkj ;g ugha dg ldrs fd d`fr Hkkjr esa igyh ckj izdkf’kr gqvk FkkA) 

 Secondly, it provides for a simultaneous publication in India as well as in foreign 

country then if the time of publication in India and in other country does not exceed 30 days 

duration or such other period which the central Government may determine in relation to 

any specified countries then date of publication shall be the first publication in India. 

(nwljk fu;e] fdlh d`fr dks Hkkjr esa vkSj vU; ns’k esa lkFk&lkFk izdkf’kr rc le>k tk,xk tc Hkkjr 

vkSj vU; ns’k esa izdk’ku ds chp dk le; 30 fnu ;k ,slh dkykof/k ls vf/kd ugha gSa] ftls dsUnzh; 

ljdkj }kjk fdlh fofufnZ"V ns’k ds fy, vo/kkfjr fd;k tk,A) 

The date of first publication at times becomes important. 

(dbZ ckj igys izdk’ku dh frfFk egRoiw.kZ gks tkrh gSA) 

Jurisdiction of the Copyright Board for certain disputes (Section-6) 

-(dfri; fooknksa dk izfrfyI;f/kdkj cksMZ }kjk fofu’p; fd;k tkuk) Many disputes may arise e.g.- 

(dbZ fookn mRiUu gks ldrs gSa] tSls&) 

i. Whether there is a publication or (pkgs izdk’ku gks ;k) 

ii. What is the date of publication or( izdk’ku dh frfFk D;k gS ;k ) 

iii. Whether the term of copyright in a particular country is shorter than in India. 

(D;k fdlh d`fr ds fy, izfrfyI;f/kdkj dh vof/k fdlh vU; ns’k esa Hkkjr dh rqyuk esa NksVk gSA ) 

Such questions are to be referred to only to the Copyright Board formed under this Act; the 

Civil Court has no jurisdiction therefore. The decision of the Board is final. If the Board 

feels that issuance of the copies or communication to the public are of a trivial/negligible 

nature then it shall not be treated as publication. 

(bl rjg ds iz’u dsoy bl vf/kfu;e esa xfBr izfrfyI;f/kdkj cksMZ dks gh Hksts tkrs gSa vkSj cksMZ dk 

fu.k;Z vafre gksrk gS D;ksafd nhokuh U;k;ky; dks {ks=kf/kdkj ugha gSA fdarq ;fn cksMZ dh jk; esa izfr;ksa ;k 

lalwpukvksa dk turk dks fn;k tkuk egRoiw.kZ izd`fr dk ugha gS rks ;g izdk’ku ugha le>k tk,xkA) 
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Nationality of the Author of unpublished word (Section-7)- 

(tgka vizdkf’kr d`fr dk jpukdky dkQh foLr`r gS ogka jpf;rk dh jk"Vªh;rk) 

 This section deals with the unpublished work, we know everyone has got a citizenship as 

well as domicile. 

(;g /kkjk vizdkf’kr dk;Z ls lacaf/kr gS] ge tkursa gSa fd lHkh dks ukxfdrk ds lkFk&lkFk vf/kokl Hkh 

feyk gSA) 

 The work might be unpublished work. It is provided when the work is unpublished 

and the work is extended over considerable period. The author is from more than one 

country then this section gives a presumption that he shall be a citizen or domicile of that 

country in which he was domiciled for a substantial period. 

(dksbZ d`fr vizdkf’kr dk;Z gks ldrk gSA tc vizdkf’kr d`fr dk jpukdky cgqr vf/kd gks ogka ml 

vizdkf’kr d`fr dk ys[kd ml ns’k dk ukxfjd ;k ogka vf/kokflr gqvk ekuk tk,xk ftl ns’k esa ml 

d`fr ds jpukdky ds nkSjku i;kZIr le; fcrk;k gS) 

DOMICILE OF CORPORATION (SECTION-8)- A Body corporate shall have the domicile 

of India provided it is incorporated in India according to the laws of India. 

(fuxeksa dk vf/kokl& ,d fuxfer fudk; Hkkjr esa vf/kokflr le>k tk,xk ;fn og Hkkjrh; fof/k;ksa ds 

v/khu fuxfer gSA) 
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LEADING CASES 
 

 

1- Manu Bhandari v. Kalankas Pictures Pvt. Ltd., AIR (1987) Del. 13. 
 
 

Facts:  

P (Mannu Bhandari) was the author of novel ‘Aap ka Bunty’. She 

assigned the filming rights of her movie to the D (Kala Vikas Pictures Pvt. Ltd.). 

P has led a case so as to restrain the screening of the film made by D. In P’s 

opinion while her novel was a literary work, the film has been heavily 

mutilated and commercialized and if released will lower her reputation of a 

research scholar in the eyes of public and her admirers as they are likely to 

conclude that she has fallen prey to big money in the film world and has 

consented to such mutilation and distortions. 

Procedural History:  

The case was first filed in the District court where the learned 

Additional District Judge, denied P permanent injunction against the screening 

of the lm as in his opinion P suffered no loss of reputation. The case was 

settled by an out of court settlement between the two parties and the court 

merely ruled on question of law due to lack of precedent on power of court 

and rights of author under Section 57 of the copyright act. 

Issues: 

1) What is the extent of the powers of the court under Section 57? 

2) Whether assignee of a copyright can claim any rights or immunities based 

on the contract which is inconsistent with the provisions of Section 57? 

3) Whether the movie can be filmed as it is with the changes? 

Holding:  
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For the purpose of Section 57, the modification allowed should not be so 

serious that the modified form of the work looks quite different work from the 

original. 

-The assignee of a copyright cannot claim any rights or immunities based on a 

contract which is inconsistent with the provisions of Section 57. 

-Section 57 protests social interest in art and culture and not merely the 

interest of the author. 

-The court directed to remove the scenes which were too crude, brash and 

nauseating and not part of the original movie. 

Rationale:  

The Court held that when it passes a judgment under Section 57 it does not 

sit as a sentinel of public morals. Accordingly, the court cannot impose its 

views on the works of art. The concern of the Court is to merely examine how 

for the new ‘avatar’ is true and authentic and what changes are necessary due 

to constraints of a medium.§ Section 57 confers additional special rights on 

the author which can be seen by the fact that the right exists even after the 

assignment of the copyright and accordingly a contract cannot negate the 

special rights and remedies guaranteed by Section 57. 

Rule: 

In an enquiry under Section 57, the Court does not sit as a super-censor. 

It’s only function is to see whether there are “mutilations” or “distortions”. A 

contract cannot negate the special rights conferred upon an author under 

Section 57 of the Copyright Act. 
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2- R.C. Anand v. Messers Deluxe Films, AIR 1978 SC 1513. p. 1627 

 
 

Facts: 

The Plaintiff (P) wrote a script for a play of the name “Hum Hindustani” 

in 1953 and it wasenacted in New Delhi theatres in that year. The play was 

based on the concept of Provincialism, andwas well received so P started 

considering the possibility of lming it. The Defendant (D) approached Pin 

1954 after an eminent scriptwriter told him about the play when D was 

considering making a movieon the topic of Provincialism. On hearing the 

script D told P that he would inform P of his decision uponreturn to Mumbai. 

In 1955 D announced the production of a movie called “New Delhi”, after 

watchingthe movie, one of the artists in the play told P that it was similar to 

the play. P wrote to D about hisconcerns that the movie was a copy of the play, 

and D told P that the movie was on the topic ofProvincialism but it was not 

based on the play as the play in itself wasn’t enough for a movie and 

thecharacters and story treatment, etc. was very different from the play. P 

read newspaper commentsabout the movie and then later watched the movie 

himself and felt that the movie was entirely basedon the play. He found that 

the movie had one character with the same name as in his play. P thereforeled 

a suit of the infringement of his copyrights. 

 

Procedural history:  

The Delhi High Court held that the similarities between the movie and 

the playwere insignicant and although both the copyrightable subject matters 

were based on provincialism,the stories and portrayal in the movie were 

completely different from the play. Dissatised with theholding, P appealed to 

the Supreme Court. 
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Issues: 

  

1- Whether the cinematographic lm was colourable imitation/ substantial 

or material copy of the play? 

2- 2. Whether a name of a person in a copyrightable subject matter can 

also be copyrighted? 

Holding: 

1. The Supreme Court held that the movie although based on the same 

concept, wasn’t a copy of theplay. Therefore, there was no copyright 

infringement by D. 

2. The court also held that the name “Subramaniam” which appeared in 

both the movie and the playwasn’t copyrightable; therefore the use of the 

name wouldn’t result in copyright infringement. 

Rationale:  

The similarities and coincidences as observed by the court were 

insignicant and were notsufcient to raise an inference of colourable imitation. 

The play relied heavily on the idea ofprovincialism; it did not touch the other 

aspects of “caste” and “sati” that the movie had explored. TheSupreme Court 

also observed that the three aspects in the lm were completely integral to the 

movieand could not be divorced from each other without affecting the beauty 

and the continuity of the script.The story in the movie also went beyond the 

plot represented in the play. The dissimilarities in thebetween the movie and 

the play were so material that it was not possible to say that P’s copyright 

hadbeen infringed. 

 

Rule:  
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The Supreme Court laid down 7 rules, after considering the precedents, to 

determine if there was a copyright infringement:1. “There can be no copyright 

in an idea, subject matter, themes, plots or historical or legendary factsand 

violation of the copyright in such cases is conned to the form, manner and 

arrangement andexpression of the idea by the author of the copyright 

work.”2. “In order to be actionable the copy must be a substantial and 

material one which at once leads to theconclusion that the defendant is guilty 

of an act of piracy.”3. “Seeing the reader, spectator or the viewer after having 

read or seen both the works is clearly of theopinion and gets an unmistakable 

impression that the subsequent work appears to be a copy of theoriginal.” If 

the answer is in the positive then it can be concluded that there is a copyright 

infringement.4. “Where the theme is the same but is presented and treated 

differently so that the subsequent workbecomes a completely new work, no 

question of violation of copyright arises.”5. “If there are also material and 

broad dissimilarities which negative the intention to copy the originaland the 

coincidences appearing in the two works are clearly incidental no 

infringement of the copyrightcomes into existence.”6. “It must be proved by 

clear and cogent evidence after applying the various tests laid down by 

thecase laws.”7. “Although unlike a stage play a lm has a much broader 

prospective, a wider eld and a biggerbackground where the defendants can by 

introducing a variety of incidents give a colour andcomplexion different from 

the manner in which the copyrighted work has expressed the idea. But if 

theviewer gets a totality of impression that the lm is by and large a copy of the 

original play, violation ofthe copyright may be said to be proved.” 

 


